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SUMMARY

In its Order Designating Issues for

Investigation, the Common Carrier Bureau posed two

issues for investigation in connection with AT&T's

attempt unilaterally to amend Contract Tariff 374 over

the objections of The Furst Group, Inc. ("TFG"):

(1) Is AT&T required to satisfy the "substantial
cause" test to implement the proposed
changes?

(2) If so, has AT&T shown "substantial cause"?

The answers to these two questions are that AT&T is

required to show substantial cause but that it has not

even come close to doing so.

Under the decisions of the Commission and the

D.C. Circuit, a carrier has the burden to demonstrate

substantial cause whenever it seeks unilaterally to

change a long-term tariff over the objection of its

customer. That is precisely the situation here.

Contrary to AT&T's claim in its Direct Case, the

proposed revisions to Contract Tariff 374 materially,

adversely and unjustifiably affect TFG's rights under

both that Contract Tariff and the Contract that

underlies it. These changes include improper

adjustments to TFG's rates, improper time periods for
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adjusting those rates, changes in TFG's ability to

reorder service, and changes in the minimum thresholds

required to qualify for certain discounts. Since AT&T

is seeking unilaterally to change the terms and

conditions of a long-term tariff over the customer's

objections, and since those changes could have a clear

adverse impact on the customer, this is a classic case

for applying the substantial cause test.

AT&T has not, and cannot, make a substantial

cause showing in this case. The decisions of the

Commission and the courts make it very clear that only a

radical and unforeseen change in circumstances can

justify an attempt by a carrier unilaterally to change

the terms of a tariff which the customer negotiated and

on which it had a reasonable expectation that it could

rely. No such change has occurred here, and AT&T does

not even make a pretense of arguing otherwise.

The only ground that AT&T has identified for its

proposed changes is its claim that it wants to "maintain

its reputation as a carrier that honors its undertakings

to customers." How AT&T can suggest that it will

protect its alleged reputation for complying with its

commitments to customers by imposing changes over the

protest of a customer is a mystery. In any event,

AT&T's assertion regarding its reputation as an

honorable company is simply not the kind of drastically
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changed situation that can justify changing a Contract

Tariff over the customer's objections. Accordingly,

since AT&T cannot satisfy its burden of showing

substantial cause to implement the proposed changes,

those changes should be rejected.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

washington, D.C. 20554

In the Matter of

AT&T Contract Tariff No. 374

Transmittal Nos. 2952
and 3441

CC Docket No. 95-133

OPPOSITION OF THE FURST GROUP, INC.
TO DIRECT CASE OF AT&T CORP.

The Furst Group, Inc. ("TFG") hereby files this

opposition to the Direct Case of AT&T Corp. pursuant to

the Order Designating Issues for Investigation (the

"Designation Order") released by the Common Carrier

Bureau on August 11, 1995.

INTRODUCTION

The Bureau's Designation Order posed two issues

for investigation in connection with AT&T's attempt

unilaterally to amend Contract Tariff 374 over TFG's

objections: (1) Is AT&T required to satisfy the

"substantial cause" test to implement the proposed

changes?' (2) If so, has AT&T shown "substantial

cause"? For the reasons set forth below, AT&T is

required to show substantial cause but it has not even

come close to doing so.
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Before discussing the legal standards that apply

when a carrier seeks unilaterally to change a Contract

Tariff over its customer's objection, we wish to respond

to the principal theme of AT&T's brief: its claim that

the proposed changes would actually benefit TFG and that

its attempt unilaterally to change Contract Tariff 374

should therefore be subject to very limited review. If

the premise of this claim -- that the proposed changes

would simply lower TFG's rates without any adverse

impact were true, of course, it would be surprising

indeed to find TFG opposing them. In fact, AT&T's

proposed changes do materially, adversely and

unjustifiably affect TFG's rights under both Contract

Tariff 374 and the contract that underlies that Contract

Tariff ("the Contract"). These adverse effects are the

reason why TFG has opposed Transmittal Nos. 2952 and

3441, and they demonstrate why AT&T's proposed changes

must be examined under the "substantial cause" test and

why they cannot pass muster under that test.

The adverse effects on TFG that would result from

AT&T's proposed changes are discussed in detail in our

petitions to reject Transmittal Nos. 2952 and 3441. For

example, as demonstrated in our petitions, the proposed

changes would limit TFG's ability to reorder Contract

Tariff 374 and to merge its remaining commitments under

its original order and new commitments into a new order
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under Section 6.F of the Contract Tariff. In addition,

as AT&T admits, the proposed changes would increase the

volume thresholds for discounts on SON International

service, obviously resulting in charges higher than

warranted. This change, on its face, flatly contradicts

AT&T's claim that its proposed changes do nothing but

lower rates.

The proposed changes would also impair TFG's

ability to enforce its right, under the Contract, to

have its rates reviewed every six months and adjusted

according to a predetermined formula. Most obviously,

of course, the proposed changes are objectionable

because they do not implement that agreed upon formula. 1

Moreover, the proposed changes could interfere with the

Commission's ability to act with respect to TFG's

pending Formal Complaint2 regarding AT&T's failure

properly to adjust its rates. As AT&T concedes, its

proposed revisions would require a reopening of the

ordering window for Contract Tariff 374. If another

customer were to order the revised tariff, and the

1 In addition to failing to adjust TFG's rates
appropriately on a prospective basis, the proposed
changes provide for no adjustment at all for the first
21 months of the term of Contract Tariff 374, in blatant
disregard of AT&T's obligation to review and adjust
TFG's rates every six months.

2 The Furst Group, Inc. v. AT&T Corp., File No. E-94-
72.
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Commission later orders AT&T, as a result of the pending

Formal Complaint proceeding, to make revisions to

Contract Tariff 374 that are different than the

revisions AT&T is currently proposing, the Commission

will be faced with a very difficult situation in which

there are, in effect, two very different versions of

Contract Tariff 374 in the marketplace. Indeed, this

raises the possibility that any new customer(s) who

ordered service under AT&T's revisions would later

object to any revisions that would be necessary for AT&T

to comply with its contractual commitment to TFG. AT&T

is well aware that this could happen, and we believe it

submitted its proposed revisions in the hope that if

they were allowed to take effect the Commission would

ultimately refuse to accord complete relief to TFG in

order to avoid such a complicated scenario involving

third parties.

In view of the adverse effects of the proposed

revisions, AT&T's claim that TFG is irrationally

protesting an unmixed blessing of a simple lowering of

rates must be rejected. The fact is that although AT&T

is offering to reduce some rates -- although by less

than the amounts to which TFG is entitled -- it has

attached poisoned thorns to the rose, seeking to make

other changes which harm TFG. Seen in this light, both
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the applicability of the substantial cause test and the

result under that test are clear.

ARGUMENT

I. AT&T IS REQUIRED TO SATISFY THE "SUBSTANTIAL
CAUSE" TEST IN' ORDER TO IMPLEMENT ITS PROPOSED
UNILATERAL CHANGES

A.. The Substantial Cause Test

In considering requests by carriers to change the

provisions of long-term Tariffs, the Commission has

consistently recognized the importance of protecting the

ability of customers to assume that the provisions they

negotiated would apply throughout the life of the

agreement. For example, in In re RCA American

Communications, Inc., 84 F.C.C. 2d 353, 358 (1980) ("RCA

Americom"), the Commission observed that "a carrier's

proposal to modify extensively a long term service

Tariff may present significant issues of

reasonableness":

In our judgment, the right of a carrier
to change its Tariff unilaterally
should be viewed in a different light
when the Tariff itself represents, in
large part, a quasi-contractual
agreement between the carrier and the
customer. We have recognized in the
Competitive Carrier Rulemaking the
benefits which contracts bring to the
carrier-customer relationship. The
private negotiation process will
generally, in the absence of market
power, conclude in a more efficient
bargain than that which our regulatory
process would artificially impose.
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Contracts also lend certainty to the
process.

Of course, this case does not involve merely a

"quasi-contractual agreement" between a carrier and a

customer. We are instead dealing with a negotiated

contract whose terms are then made generally available

by the filing of a Contract Tariff summarizing the

Contract terms. In re Competition in the Interstate

Interexchange Marketplace, 6 F.C.C. Red. 5880, 5897,

5902 (1991). All customers of such Contract Tariffs are

entitled to rely on the terms of the deal to which they

agreed. The customer of a Contract Tariff makes long-

term commitments to AT&T and itself takes the risk of

circumstances changing, but AT&T does not suggest that

the customer, the other party to the agreement, should

be allowed to file proposed changes to the terms of its

deal if it is no longer happy.

In recognition of the benefits of privately

negotiat.ed agreements and the customer's need to rely on

those agreements, the Commission has been very reluctant

to allow carriers unilaterally to alter the terms of a

long-term tariff, even one short of constituting a

Contract Tariff. Such changes have been allowed only

when the carrier shows "substantial cause" to modify a

Tariff due to a radical unforeseen change in
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circumstances since the time the Tariff was originally

filed.

This strict standard is well illustrated in a

series of decisions -- on which AT&T purports to rely

issued by the Commission and by the D.C. Circuit. In

the RCA Americom case, the carrier sought to implement

substantial changes in a ten-year agreement for video

satellite transmission service. Rather than approving

the proposed revisions, the Commission initially

suspended the revisions and undertook an investigation,

RCA Americom, 84 F.C.C. 2d at 359, following which it

rejected. the proposed revisions. RCA Americom, 86

F.C.C. 2d 1197 (1981). In deciding to reject those

revisions, the Commission stressed that a carrier which

seeks to modify a long-term tariff must show that the

proposed revisions are justified in light of the changed

circumst.ances prevailing at the time of the proposal:

In balancing the carrier's right to
adjust its Tariff in accordance with
its business needs and objectives
against the legitimate expectations of
customers for stability in term
arrangements, we conclude that the
reasonableness of a proposal to revise
material provisions in the middle of a
term must hinge to a great extent on
the carrier's explanation of the
factors necessitating the desired
changes at that particular time.

86 F.C.C. 2d at 1201.

Following the rejection of its first proposal,
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the carrier filed a new proposal which would have made

significant changes in terms and conditions over the

remaining term of the contract. This time, however, the

carrier also made a compelling showing that, after the

Tariff became effective, circumstances changed in

several dramatic and unforeseen ways that greatly

increased the carrier's costs. Based on these changes,

the Commission concluded that the carrier had

demonstrated the requisite "substantial cause."

RCA Americom, 2 F.C.C. Rcd. 2363 (1987).

The D.C. Circuit subsequently affirmed the

Commission's decision. The Court's discussion of the

facts that justified the Commission'S decision to

approve most of the second proposal clearly demonstrates

the need to show a significant change in circumstances

when a carrier seeks unilaterally to change the terms of

a long-t,erm tariff contrary to its customer's

expectations:

Events unforeseen in 1978 [the date of
the original contract], the FCC held,
provided the requisite cause for the
higher rates: the rate of inflation
between 1978 and 1981 had been much
higher than expected; Americom had lost
a satellite . . . that had been
projected to replace its existing
equipment; and Americom's cost of
launching additional satellites had
soared because the space shuttle had
been delayed. Americom's costs of
operation and cost of capital had
correspondingly mounted.
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Showtime Network Inc. v. FCC, 932 F.2d 1, 4 (D.C. Cir.

1991) .

The Commission recently underscored the

importance of protecting the expectations of customers

who enter into Contract Tariffs. In discussing "the

unlikely event that a material change to a contract

based tariff meets the substantial cause test" (emphasis

added), the Commission outlined the carrier's burden as

follows:

In applying the substantial cause test
to AT&T's contract-based tariff
modifications, we will consider that
the original tariff terms were the
product of negotiation and mutual
agreement. We believe that the fact
that AT&T and the customer chose to do
business via a contract-based tariff
and not a generic tariff should carry
certain consequences. As we observed
in the Notice of Proposed Rulemaking in
this proceeding, one benefit of
contract carriage is that it can
facilitate planning by both users and
IXCs through greater availability of
long term commitments and price
protection. This benefit would be
reduced if AT&T was unilaterally able
to alter material terms of their
contracts.

In the Matter of Competition in the Interstate

Interexchange Marketplace, Memorandum Opinion and Order

on Reconsideration, 10 F.C.C. Rcd. 4562, 4574, , 25

(1995) (footnote omitted) .



RL"'"i 'I :~, ..
;'.. ' ..... ...j...,..,..,.

- 10 -

B. AT&T Must Demonstrate Substantial
Cause in This Case

Since the unilateral changes AT&T has proposed

are obviously significant, and since TFG opposes them,

it should be readily apparent under the cases discussed

above that the substantial cause test applies. AT&T

tries to avoid the clear import of these decisions by

suggesting that the substantial cause test applies only

when the carrier's unilateral changes take the form of

higher rates, and not when the proposed changes would

have 1I0n.ly beneficial effects. 1I AT&T Brief, p.S. For

the reasons discussed above, AT&T's claim that its

changes would have 1I0nly beneficial effects ll is simply

not true. Moreover, nothing in the decisions cited by

AT&T suggests that the test is limited to unilateral

rate increases. To the contrary, the Commission has

made it clear that any proposed changes which would

substantially alter the terms of the customer's

contract.ual commitment is subject to this test. For

example, in one of the RCA Americom decisions cited by

AT&T, the Commission stated as follows:

The revisions proposed changes both in
the rates and in the terms and
conditions on which Americom's
satellite services would be offered.
They would have raised the rates for
Americom's satellite service, changed
the length of service terms, eliminated
less expensive grades of service,
effectively prohibited customer
termination of service and changed the
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time limits for notice of a customer's
intention to renew the service. The
general impact of these revisions would
have been to alter substantially the
conditions under which customers had
committed themselves to take service
from Americom.

94 FCC 2d at 1338 (emphasis added). This language

should put to rest any claim that the test applies only

to unilateral rate increases.

Indeed, even AT&T is forced to concede

contrary to the impression it tries to create that

the test applies to more than just rate increases. For

example, AT&T admits in its Brief that the RCA Americom

decisions involved "rate increases and adverse

structural changes" to long-term tariffs and that the

Showtime decision of the D.C. Circuit applies "when an

existing customer would be subject to higher rates (~

InQn restrictive terms)." AT&T Brief, p. 5 n. 8, p. 6

(emphasi.s added). As the decisions of both the

Commissi.on and the D.C. Circuit make clear, AT&T's claim

that the substantial cause test is implicated only when

a carrier seeks to impose higher rates -- like its claim

that the proposed changes would only benefit TFG -- is

baseless.

Since AT&T, like the carrier in the RCA Americom

cases, is seeking unilaterally to change the terms and

conditions of a long-term tariff over the customer's

objections, and since those changes could have a clear
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adverse impact on the customer, we submit that this is a

classic case for applying the substantial cause test.

The very fact that the customer to a long-term tariff

believes the proposed changes to the deal it negotiated

and is relying on would have an adverse impact should

end the analysis. That is, after all, why these

situations are unilateral rather than consensual

proposals. The Commission can assume that the customer

acts rationally and in its own interest in not giving

consent -- assuming AT&T even bothers to notify it. Nor

can AT&T hide as mere rate decreases changes in ability

to reorder service, prospective rate adjustment terms,

changes in the time periods for rate adjustments and

changes in minimum thresholds.

In addition to contending that the test applies

only to rate increases, AT&T also suggests that the

Commission can give nno weight n to TFG's claim that the

proposed revisions are inconsistent with the Contract.

AT&T Bri.ef, p.8. The authorities on which AT&T purports

to rely, however, all predate the advent of Contract

Tariffs. It would clearly turn the system of Contract

Tariffs into a sham if a carrier could make unilateral

changes to a Contract Tariff -- which, after all, is

supposed to summarize the terms of the underlying

contracts -- irrespective of whether those changes
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violate the contract and even if there is no substantial

cause for the changes.

I I • AT&T HAS NOT AND CANNOT MAKE A • SUBSTANTIAL
CAUSE· SHOWING IN THIS CASE

As discussed above, under the substantial cause

test a customer is entitled to rely on the terms it

negotiated in entering into a Contract Tariff unless the

carrier can show a radical and unforeseen change in

circumstances. AT&T, however, has not even made a

pretense of arguing that circumstances have changed

since it entered into Contract Tariff 374 in August 1993

and that, as a result, it cannot be expected to live up

to its end of the bargain. AT&T does not claim nor

could it -- that it has encountered technical or

logistical problems similar to the loss of a satellite

or the delay in the space shuttle program that resulted

in unexpected and dramatic cost increases in

RCA Arnericom. Nor can AT&T point to an abnormally high

rate of inflation or any other cost factor beyond its

control which has changed in any way -- much less in a

material way -- since it originally entered into

Contract. Tariff 374. In the absence of any such changed

and unforeseen circumstances, there is no basis in the

case law for allowing AT&T unilaterally to change a

Contract. Tariff over the objection of its customer.
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Far from attempting to show a drastic change in

circumstances rendering the original Contract

commercially impracticable, AT&T identifies -- in a

footnote -- only one ground to support its purported

need to make unilateral changes to Contract Tariff 374:

"AT&T wants to maintain its reputation as a carrier that

honors its undertakings to customers." AT&T Brief, p. 9

n.15. The irony of this assertion is almost

overwhelming. AT&T wants unilaterally to impose changes

on a customer that is loudly insisting that the changes

violate its underlying agreement with AT&T -- all in the

name of providing assurances to others that AT&T will

"honor its undertakings"? This claim is, to put it

mildly, illogical. In any event, AT&T's asserted desire

to "maintain" its reputation as an honorable company is

simply not the kind of drastically changed situation

that can justify modifying a Contract Tariff over the

customer's objections.

In the absence of any rationale (apart from its

true objective of undermining the pending Formal

Complaint proceeding) for imposing unilateral changes,

AT&T contends that it nonetheless satisfies its burden

of demonstrating substantial cause for a unilateral

change over its customer's protest because TFG has, in

AT&T's view, no substantial cause for resisting the

changes. After all, AT&T feels (or says) they are all
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allegedly beneficial to TFG. AT&T Brief, pp. 9-11. As

discussed above, however, this claim is simply not true.

While the Commission is required to balance the

interests of the carrier against the interests of its

customer in determining whether the carrier has

satisfied its burden to demonstrate substantial cause,

the fact is that the proposed changes can harm TFG in a

number of ways, while AT&T has virtually nothing on its

side of the scales, no changed circumstances or

unforeseen events to justify its attempt to change the

terms of its deal.

Indeed, AT&T has to acknowledge that its proposed

increases in the volume thresholds that must be met to

qualify for SDN International discounts will have the

effect of increasing rates beyond what is warranted.

AT&T Brief, pp. 11-13. AT&T does not claim -- nor could

it -- that these increases are either required or

allowed by the underlying Contract. Nor does AT&T

identify any reason why these proposed increases were

included its transmittals, even though the Designation

Order expressly directed AT&T to address the

applicability of the substantial cause test to the

increases in the volume thresholds. Designation Order,

, 8. Instead, AT&T simply argues that TFG's overall

cost for SDN International service will decrease because

the effect of the increased volume thresholds will be
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more than offset by corresponding increases in the

discounts offered at each threshold.

This claim makes no sense. The proposed

increases in the volume thresholds have no basis in the

underlying Contract and they are completely independent

of AT&T's obligation to increase TFG's discounts. The

mere fact that AT&T proposes to comply (though only in

part) with its obligation to increase TFG's discounts

provides no basis whatsoever for AT&T to take away the

benefit of those increases by simultaneously increasing

the volume thresholds that must be satisfied to qualify

for the discounts. Far from demonstrating that those

increases are justified under the substantial cause

test, AT&T's bold assertion that it should be allowed to

take away with one hand what it was required to give

with the other amply demonstrates that there is no

substantial cause for the proposed increases in volume

thresholds.

Apparently realizing that its proposed changes

cannot be justified under the substantial cause test,

AT&T argues that it will prevail in the pending

enforcement action brought by TFG to compel AT&T to

adjust TFG's rates in accordance with the Contract.

AT&T Brief, pp. 13-17. The merits of that proceeding,

however" are beyond the scope of the Designation Order,

and even AT&T admits that they are "not legally
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relevant." AT&T Brief, p.13. Rather, this argument --

like AT&T's filing of tariff revisions in the middle of

the Formal Complaint proceeding -- is simply one more

example of how AT&T has attempted to manipulate and

interfere with those proceedings. The Commission should

rule upon AT&T's proposed tariff revisions based solely

on whether AT&T has demonstrated the drastic, unforeseen

change in circumstances that must be shown under the

substantial cause test. Since AT&T has not suggested

any basis for its proposed changes (other than

supposedly protecting its alleged reputation with

customers for complying with its commitments by imposing

over the protests of a customer changes which conflict

with its contractual commitments), it has not even

arguably complied with the substantial cause test.

CONCLUSION

The Commission should reject AT&T Contract Tariff

Transmittal Nos. 2952 and 3441.

Respectfully submitted,

Richard M. Firestone
Philip W. Horton
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